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PLEASE REPLY TO: 
NEW YORK OFFICE 

   

        September 5, 2005 
 
By Email and Hand Delivery 
Hon. Frederick A. O. Schwarz, Jr. 
Chairman 
NYC Campaign Finance Board 
40 Rector Street 
New York, NY 10006 
 
  Re: Miller for New York – Ballot Petitioning Expenditures 
 
Dear Chairman Schwarz: 
 
 On Friday, September 2, 2005, Miller for New York (“MFNY”) submitted an application 
for immediate guidance to the Campaign Finance Board.  According to information conveyed to 
me by telephone by the CFB general counsel and a subsequent CFB press advisory that 
afternoon, the Board has chosen to treat MFNY’s application as a request for an advisory 
opinion, post MFNY’s application for guidance on the CFB website, and solicit public comment.  
The CFB press advisory states that the Board anticipates issuing an advisory opinion on 
Tuesday, September 6, which is one week before the primary election. 
 

Because the CFB press advisory invites written comments, I write to supplement 
MFNY’s request of September 2, 2005. 

 
I. The Campaign Finance Act exempts the cost of circulating and filing ballot 

petitions from spending limits. 
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In 1988, the New York City Campaign Finance Act was adopted by local law.  The Act 

created spending limits and a corollary exemption from these limits for election law compliance 
expenditures, which currently states: 

 
Expenditures made for the purpose of complying with the provisions of this chapter or 
the election law, including legal fees, accounting fees, the cost of record creation and 
retention, and other necessary compliance expenditures . . . shall not be limited by the 
expenditure limits of this section. 

 
NYC Administrative Code §3-706(4)(a).  Participating candidates voluntarily assume the 
obligation to comply with the Act’s spending limits, the scope of which has always been 
narrowed by this exemption as set forth in the Act. 
 

New York Election Law requires that ballot petitions be circulated in order to place 
candidates on the primary and general election ballots.  See, generally, N.Y. Election Law §6-
100, et seq.  This year, for the primary ballot, designating petitions were required to be circulated 
between June 7 and July 14.  Election Law §§6-134(4); 6-158(1).  The statutory period for 
circulating independent nominating petitions was fixed between July 12 and August 23 this year.  
Election Law §§6-138(4); 6-158(9).  The Campaign Finance Board has always held that “[t]he 
cost of circulating and filing designating and nominating petitions as required by State Election 
Law is an exempt compliance cost.”  See, e.g., CFB Advisory Opinion No. 1996-1 (Apr. 4, 
1996).   

 
The CFB has published a Handbook to guide candidates in the 2005 election.  The 2005 

CFB Handbook states: 
 
Exempt expenses are expenses that do not count against your spending limit.  These 
include any spending to comply with the Program or New York State election law; [and] 
expenses related to circulating and filing designating and nominating petitions . . .  

 
CFB, 2005 Handbook at p. 3-3. 

 
II. Petition carriers use both oral and written speech to persuade voters to sign 

ballot petitions.  The labor cost of these communications is part and parcel of the 
circulation and filing of ballot petitions. 

 
Since the adoption of the law in 1988, campaigns of participating candidates have used 

literature as a necessary aid in circulating and filing designating and nominating petitions.  But 
for the election law ballot petitioning requirements, no campaign would be required to undertake 
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circulating ballot petitions, for which written and/or oral communications to persuade voters to 
sign such petitions are a necessity.   

 
The labor cost of such written and oral communications in the course of circulating ballot 

petitions for signature is incidental to compliance with the election law ballot petitioning 
requirements.  Because such communications are necessary and incidental to ballot petitioning, 
the labor costs of such communications fall squarely within the scope of the “ballot petitioning” 
exemption as it has been described and applied by the Campaign Finance Board.   

 
Put simply, without such communications, no candidate would be able to satisfy the 

Election Law requirements for obtaining a place on the ballot.   
 

III. The CFB has improperly initiated a rulemaking without following NYC Charter 
requirements. 

 
The Board should not hesitate to confirm its longstanding application of the ballot 

petitioning exemption.  Enclosed is a summary of how the Board has consistently applied the 
ballot petitioning exemption to the cost of petitioning personnel in cases in which petition 
carriers used literature in the course of circulating ballot petitions.  The summarized cases also 
shed light on instructions included in the 2005 CFB Handbook. 

  
The Board has initiated a rulemaking.  The fact that the new standard the CFB promises 

to announce tomorrow afternoon will be based, at least in part, on the public comments the CFB 
is soliciting underscores a fundamental and fatal problem in the manner in which the CFB has 
chosen to address MFNY’s request for guidance.  The Board is not adhering to the New York 
City Charter requirements for: 

 
any statement or communication of general applicability that: (i) implements or applies 
law or policy, . . . [including] any statement or communication which prescribes (i) 
standards which, if violated, may result in a sanction or effect. . . . 

 
See NYC Charter §1041(5), 1043 (including requirements for publication, a minimum of 30 days 
for public comment, a public hearing, and Corporation Counsel review of statutory authority).  
The CFB has undertaken to announce a new rule later tomorrow.  As a matter of fundamental 
fairness, as well as administrative and constitutional law, the Board should not – and cannot – 
apply any newly announced standard retroactively.  See, e.g., Charter §1043(e). 

 
IV. It is too late in the 2005 election to impose new standards for making exempt 

expenditure claims. 
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Moreover, seeking public comments on this issue months after petitioning process began, 
weeks after that process concluded, and only one week before a primary election is unfair and 
prejudicial to campaigns that relied on the statutory language and the Board’s decision-making 
history.  If the Board wishes to reverse course and parse through petitioning interactions to 
separate out “electioneering” from petitioning, the prudent and fair way to do so is through a 
rulemaking process conducted in the manner required by the Charter. 

 
Likewise, pursuant to Administrative Code §3-713, the Board has regularly conducted 

post-election hearings on issues arising in the course of an election, resulting in post-election 
reports to the mayor and City Council, including recommendations for legislative changes.  
Many of these recommendations have been well received, and have frequently resulted in City 
Council enactments that have kept the City’s campaign finance reforms at the forefront as a 
national model.1   

 
The Board has traditionally followed these time-honored and legally sanctioned 

procedures for reshaping the law and its implementation prospectively, a practice that has served 
the Board, the Program, and the public well. 

 
V. Retroactivity would result in chaos and would threaten the voluntary program. 

 
In stark contrast, the very notion of retroactive application, long after the June 1 “opt-in” 

deadline and the conclusion of ballot petitioning this year, and just a week before a primary 
election, threatens to throw the voluntary Campaign Finance Program into chaos.  The 
reasonable expectations of many candidates will be undermined. 

 
In failing to uphold the statutory text, and in suggesting it may dramatically change 

course after the petitioning period has ended and only one week before the primary election day, 
the CFB is perhaps irreparably undermining confidence in the voluntary program.  In order to 
attract candidates into the system, the CFB has successfully built a regime of stability and 
predictability, enabling candidates to understand, predict and comply with the system ex ante.  
Changing the rules of the game in the proverbial ninth inning will undermine confidence in the 

                                                 
1 CFB Ethical Guideline No. 3(d) prohibits the signing of a designating or nominating petition by Board 

members and CFB staff.  This ethical obligation necessarily limits CFB “real world” experience of the ballot 
petitioning process.  This consideration further underscores that it would be wise for the CFB to first solicit public 
comments, in the manner prescribed by the Charter and/or Administrative Code, compile a record based on a broad 
range of real world experience, and give careful consideration to that record, before undertaking to impose a new 
standard. 
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administration of the Campaign Finance Act, without which the voluntary program could 
implode.   
 

When coupled with the potential civil penalties that the CFB may assess, such uncertainty 
would deter candidates (and treasurers) from participating.  In a mayoral campaign, a candidate 
and – in the CFB’s view, a treasurer – could be personally liable for hundreds of thousands, even 
millions of dollars.  If the CFB sends the message that it will change the rules after a 
commitment to opt in has been made and at the very end of a primary election campaign, and 
without notice, that message will almost certainly chill and deter participation.  

 
VI. The CFB should confirm that the Act makes no distinction between the labor 

cost of oral and written speech to voters in the course of circulating ballot 
petitions. 

 
To the extent the Board is seeking suggestions for the prospective application of a new 

standard in future elections, we believe the CFB should clearly confirm that the Act makes no 
distinction between the labor cost of an oral communication to persuade a voter to sign to place a 
candidate on the ballot and the labor cost of handing the voter a written communication for 
precisely the same purpose. 
 
 The Board’s September 1, 2005 decision regarding Kaufman for Council is of no 
relevance to MFNY’s petitioning efforts.  On September 1, in “Kaufman,” the Board reviewed 
petition carrier timesheets describing a “scope of service” as “Lit. Distribution and petition 
gathering.”  Apparently, based on the time sheets, the Board chose to accept only 50 percent of 
these expenditures as exempt.  
 
 There is no such pretext for disallowing or reducing MFNY’s 100 percent exemption for 
petition carrier costs.  MFNY’s paid carriers worked pursuant to signed contracts that specified: 
“No services unrelated to petitioning will be provided.”  MFNY’s contracts and petitioner time 
sheets, which were submitted to the CFB on September 2, 2005, fully satisfy the detailed 
documentation requirements for workers exclusively performing ballot petitioning services that 
are fully exempt from the Act’s spending limit.  See 2005 CFB Handbook at pp. A-12 – A-13.  
As stated in MFNY’s September 2, 2005 submission, MFNY leased a separate office and set up 
a separate infrastructure dedicated exclusively to petitioning.  The literature used by the MFNY 
petition carriers, the production of which was not claimed as an exempt expenditure, was merely 
incidental to the performance of their ballot petitioning duties, the only duties for which the 
MFNY carriers were paid. 
 

Every petitioning interaction involves a one-on-one communication between a petition 
carrier and a voter that, if successful, requires a minute or more of the carrier’s time. It is a slow, 
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painstaking process.  In contrast, the act of general literature distribution is either a mass activity 
(“leafleting”) or, to the extent it occurs one-on-one, a virtually instantaneous interaction (e.g., 
handing out literature near a subway entrance).  No such general literature distribution services 
were performed by MFNY’s petition carriers.   
 
 The CFB’s press advisory requesting public comment suggests that the Board may be 
considering parsing through the petitioning interaction to identify instants of “electioneering” 
that are somehow distinguishable from petitioning.  We maintain that such a distinction is simply 
untenable.   
 

A written or oral communication made to a voter in the course of persuading that voter to 
sign a ballot petition is made solely in order to comply with election law requirements.  It bears 
no resemblance to any other campaign activity.  Not only would such a parsing be 
administratively and logically difficult, but it would undermine the predictability of the law and 
the exempt expenditure simplification reforms that were adopted into the Act and the CFB rules 
in 2002 – 2003. 
 

VII. MFNY’s petitioning efforts were limited to meeting election law compliance 
objectives. 

 
To the extent the CFB is considering announcing a granular approach, MFNY suggests 

consideration of the letter of Henry T. Berger, dated September 5, 2005, enclosed herewith, 
which demonstrates that literature distribution is a common, infinitesimal and de minimis aspect 
of petitioning.   
 
 Mr. Berger is MFNY’s attorney for ballot access.  His letter also addresses how the scope 
of MFNY’s paid petition carrier operations was limited to meet election law compliance 
objectives, first, for the filing of designating petitions, and subsequently, for the filing of 
independent nominating petitions by the deadlines specified in the election law.  There is no 
distinction between how MFNY carriers used literature in the course of collecting signatures on 
designating petitions and, subsequently, on independent nominating petitions.   
 
 Through the efforts of the petitioning operation it created, MFNY gathered and submitted 
to the Board of Elections petitions containing approximately 40,000 signatures for the 
Democratic primary and approximately 59,000 signatures for the Smaller Class Size line.  The 
additional signatures submitted to designate and nominate Gifford Miller were collected by 
outside organizations, upon which Mr. Berger advised MFNY not to rely. 
 
 In using literature as an incident of its petitioning efforts to get on the ballot in 
accordance with election law requirements, MFNY followed the CFB’s 2005 Handbook 
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precisely.  MFNY did not claim the cost of the literature as an exempt expenditure.  It merely 
provided petition carriers with its regular literature to use as an aid in collecting signatures.    
 

The Handbook does not, in any way, suggest that the use of literature in ballot petitioning 
efforts will invalidate the exemption for the cost of circulating and filing ballot petitions.  Quite 
the contrary: the Handbook illustrates how non-exempt literature may be used in the course of 
petitioning without any implication that such use would compromise exempt expenditures for 
petitioning activity.  See CFB 2005 Handbook, at p. p. 3 – 5.   
 

VIII. In the 2001 mayoral election, the CFB rejected legal arguments advocating a 
distinction between designating and independent nominating petitions, for 
purposes of applying the compliance cost exemption. 

 
In 2001, the CFB general counsel made clear that the Board would not countenance 

arguments seeking to distinguish between designating petitions and independent nominating 
petitions in determining the applicability of the Administrative Code §3-706(4) exempt 
expenditure claims.  See letter of Sue Ellen Dodell to Henry T. Berger, dated July 24, 2001.  
Should the CFB now choose to revisit this issue, it cannot do so retroactively. 
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Thank you, as always, for your consideration and courtesy. 
 
      Very truly yours,    

    
GENOVA, BURNS & VERNOIA 
 
 
 
LAURENCE D. LAUFER 
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Miller for New York – Ballot Petitioning Expenditures 
Addendum: Relevant CFB Rulings, Writings  and Case Histories 

 
CFB Advisory Opinion No. 1996-1 (Apr. 4, 1996) 

 
Concluded that “[t]he cost of circulating and filing designating and nominating petitions 
as required by State Election Law is an exempt compliance cost.” 
 

CFB Notice of Final Amendments to Campaign Finance Board Rules (October 1996) (p. 
13) 
 

In repealing former CFB Rule 1-08(e), the Board stated that repeal did not override the 
Advisory Opinion No. 1996-1 interpretation of the Act’s expenditure limit exemption for 
compliance costs. 
 
Instead, the rulemaking notice made clear that repeal reflected the Board’s conclusion 
that prior statutory interpretation finding exemptions for constituent services and ballot 
proposal advocacy was not warranted under current law.   
 
The Board stated: “The effect of the rules is to eliminate such exemptions prospectively.”  
(Emphasis added.)  This precedent illustrates that even when the Board had 
concluded that previously promulgated exemptions were not warranted under 
current law, it withdrew such exemptions only in a prospective manner. 
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The due process and prudential considerations reflected in the CFB’s 1996 decision not 
to act retroactively, in an action taken prior to the election year, are even more 
compelling in the case of a long standing exemption that is well founded in the Act, CFB 
precedent, and CFB administrative actions. 
 

2001 Election 
 

I. Hevesi: 
 
a) July 24, 2001 letter of CFB general counsel rejects an argument urging the use of 

different legal standards for determining whether designating and nominating 
petitions are exempt compliance costs, including arguments based on “literature 
distribution” in the context of independent nominating petitions.  The CFB 
general counsel stated: 

 
“As you know, most campaign expenditures related to independent 
nominating petitions are exempt from the Program’s limitations on 
expenditures [citing to Administrative Code §3-706(4) and CFB Advisory 
Opinion No. 1996-1].  Thus, most expenditures that are related to 
independent nominating petitions will not count toward a campaign’s 
primary or general election spending limits.” 

  
b) The Hevesi campaign made approximately $390,000 in exempt expenditures for 

petitioning personnel and ancillary petitioning costs, for both designating and 
independent nominating petitions. These costs were claimed as fully exempt from the 
spending limit (i.e., no apportionment was made between exempt and non-exempt 
services).  These exempt claims were apparently accepted by the CFB because 
$390,000 far exceeds the margin by which the Hevesi campaign’s total non-exempt 
expenditures were below the primary election spending limit.  The CFB’s final audit 
report does not include any finding that the Hevesi campaign exceeded the spending 
limit.  See CFB, Final audit report of the Friends of Hevesi, dated December 19, 
2003. 

 
c) Recent press reports have suggested that in September 2001 the CFB rejected Hevesi 

exempt claims for the cost of printing literature used by petition carriers.  If such a 
decision was made in September 2001, it did not establish a precedent because it was 
not reflected in a contemporaneous published CFB determination or in the final audit 
report for Hevesi.  If bases were asserted in September 2001 for rejecting some of the 
Hevesi campaign’s exempt expenditure claims, the CFB did not consider these to be 
relevant for future campaigns because such bases were not described in the 
Handbooks it issued for the 2003 and 2005 elections (discussed below). 
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II. Moskowitz: 
 

a) This campaign claimed approximately $23,000 in expenditures for paid petition 
supervisors and related costs as fully exempt from the spending limit.  The 
supervisors ran a volunteer petitioning petitioning operation in which the carriers 
used literature.  These exempt claims were apparently accepted because $23,000 far 
exceeds the margin by which the Moskowitz campaign’s total non-exempt 
expenditures were below the primary election spending limit.   

 
b) The CFB’s final audit report does not include any finding that the Moskowitz 

campaign exceeded the spending limit.  See CFB, Final audit report of Eva’s Election 
Committee, dated June 16, 2003. 

 
III. James 
 

a) The CFB draft audit report found the committee had exceeded the primary election 
spending limit. 

 
b) In response, the committee substantiated, with time sheets, exempt expenditure 

claims for a paid petition carrier, and separately asserted exempt expenditure claims 
for payments to two printing companies for “palm cards identifying candidate – 
distributed by petition carriers to petition signers.” 

 
c) The CFB final audit report, dated September 25, 2003, accepted the 100% exempt 

claim for the paid carrier, but rejected the exempt claim for expenditures to Branford 
Communications and Astoria Graphics for the printing of palm cards. 

 
d) CFB Final Determination No. 2003-3 (Sept. 12, 2003) explains the conclusion 

reached in the final audit of the Committee to Elect Letitia James, as follows: 
 

Branford Communications ($1,578) and Astoria Graphics ($1,013):  The 
Committee asserts that these expenditures are exempt because they were made to 
produce literature used in connection with petitioning.  However, an expenditure 
for literature related to petitioning is not a required compliance expenditure, and 
thus is not an exempt expenditure pursuant to Administrative Code §3-706(4). 

 
e) Thus, under the CFB decision in James, an exempt claim for printing literature will 

not be sustained, while a 100% exempt claim for a paid petition carrier was sustained, 
regardless of the express representation by the James campaign that the literature was 
given by petition carriers to petition signers.   
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f) The Board’s conclusion is clear: no exempt expenditures may be claimed for printing 

literature, but the use of literature by petition carriers does not reduce a 100% exempt 
claim for the petition carrier’s labor. 

 
2003 Election 
 
 The description in the CFB Handbook for the 2003 election of expenditures that are not 
exempt is limited to the six categories of expenditures expressly described as not exempt in 
Advisory Opinion No. 1996-1.  Because the 2003 Handbook was issued prior to the Sept. 2003 
decision regarding the 2001 James campaign, the 2003 Handbook did not describe the holding of 
the James decision.  See CFB, 2003 Handbook, at pp. 3-4 – 3-5. 
 
I. Gennaro 
 

a) The CFB draft audit report found the committee had exceeded the primary election 
spending limit. 

 
b) In response, the committee substantiated a 100 percent claim for a petition 

coordinator, with a signed contract detailing services provided, and withdrew, in light 
of the James decision, two exempt claims for literature purchased from 
Manifestation-Glow Press, which were reported to the CFB with an explanation that 
is reiterated in the CFB draft audit report:  

 
“Lit Handout4Petition.” 

 
c) In its final audit report, dated November 12, 2004, the CFB accepted the labor cost of 

the petition coordinator as 100% exempt, notwithstanding that the committee reported 
it had used literature in the course of circulating ballot petitions.   

 
d) The Gennaro result is consistent with the conclusion reached by the CFB in James, 

supra: the use of literature by carriers circulating ballot petitions does not result in the 
reduction or rejection of a 100% exempt claim for labor costs incurred for petitioning.  

 
II. Monserrate: 
 

a) This campaign claimed over $30,000 in expenditures for petition carriers and 
supervisors and related costs as fully exempt from the spending limit.  These exempt 
expenditures far exceed the margin by which the Monserrate campaign’s total non-
exempt expenditures were below the primary election spending limit.  Also, it is 
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evident on the face of CFB disclosure reports that literature was purchased for use by 
the petition carriers. 

 
b) The CFB’s final audit report does not include any finding that the Monserrate 

campaign exceeded the spending limit, demonstrating that most, if not all, of the 
100% exempt claims for petitioning labor were sustained.  See CFB, Final audit 
report of Monserrate 2003, dated February 18, 2005. 

 
2005 Election 
 
 Because the CFB Handbook for the 2005 election was issued after the September 2003 
decision regarding the 2001 James campaign, it is the first CFB Handbook to reflect the 
conclusion reached in James.  To the list of six categories of non-exempt expenditures listed in 
the 2003 Handbook, the 2005 Handbook adds a seventh: “campaign literature connected with 
petitioning besides the petitions themselves.”  See CFB, 2005 Handbook, at pp. 3-4.  This is 
precisely the holding of the James case, no more. 
 

Neither than James decision, nor the 2005 Handbook at p. 3-4, nor the “example” given 
in the 2005 Handbook at p. 3-5 suggests that petitioning labor costs are not exempt if literature is 
used in the course of circulating ballot petitions. 
 
 Indeed, the implications of the innovations in the 2005 Handbook are precisely the 
opposite.  First, the non-exempt purpose is described as “campaign literature,” not the labor costs 
incurred in petitioning.  Second, the 2005 Handbook is merely a reflection of the conclusion 
reached in the September 2003 audit of the 2001 James campaign: the cost of printing literature 
is not exempt, but the labor costs incurred in petitioning remain 100% exempt, regardless of the 
use of literature.   
 

The comparison the Handbook draws between “campaign literature” and “the petitions 
themselves” further underscores that it is the printing of literature that is the relevant non-exempt 
purpose.  Likewise, CFB disclosure requirements have long contained separate “purpose codes” 
for “literature” and “wages.” 
 
 Finally, the example given in the 2005 Handbook at p. 3-5 illustrates only that the cost of 
producing a palm card and flyer is non-exempt.  The Handbook example has no bearing on the 
exempt status of petitioning labor.  Had that been the intent of the CFB, it would certainly have 
created an example that includes a labor cost.  Instead, the Handbook example involves no labor 
cost (because it is the candidate who is circulating the petitions). 
 








	
	
	
	
	
	
	
	

